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SHARP, W., J.

Rosa Abner, the daughter of Gertie Mae Y oungblood, gppeds from afind judgment in favor of
DdtaHedthGroup (“Ddtd’). OnJduly 7, 1998, Abner filed suit againgt Halifax Conva escent Center, Ltd.
and Hdifax Convaescent Center, Inc. (collectively referred to hereafter as"Hdlifax"), in her capacity as
guardian of Youngblood. Abner sought damages for the dleged negliget treatment and care of

Y oungblood, and deprivation of her nuraing home rights established by Chapter 400, which Y oungblood



experienced while she was aresdent of the nurang home owned and operated by Haifax. On February
1, 1998, the nurang home where Youngblood resded was sold and Delta assumed its operation.
Y oungblood remained a resdent of the nurang home under Deltas care until July 8, 1998, when Abner
transferred her to another nursing facility because she was not satisfied with the care her mother was
recaiving.

After Youngblood died on January 18, 2000, Abner continued the litigation as her mother's
persona representative and joined Delta in the lawsuit, asserting common law negligence dams and
deprivation of Y oungblood's Chapter 400 rights for the time Y oungblood was a resdent while Delta
operated the nurang home. Abner added a clam that deprivation of Y oungblood's Chapter 400 rights

caused her mother's desth, and she sought punitive damages.!

! The dlegations againg Ddtaare, in sum:

- At admission, Gertie had some weaknessinher right hand but suffered no contractures,
which resulted from her stroke; within three weeks of her admission, she began
experiencing panful musde contracturesindl of her extremities whichworsened over time
due to Ddta sfallure to properly care for them.

- Gerti€' s records contain a gap of one month (between February 27 and March 26) in
which no nurses notes appear.

- Ddta logt track of Gertie's whereabouts for one week; a note indicates she was
discharged on July 1, 1998; there is no further documentation until July 8, 1998 when a
note indicates she was transferred to another facility.

- Gertie developed numerous pressure ulcersduring her residence, and after February 1,
1998, when Deltatook over operation, a new Stage 111 pressure sore developed in her
right hed which required a painful debridement.

- During Ddta's ownership, Gertie suffered an unexplained injury to her eye, and a
contusion which later became infected.



Prior to trid, Abner settled with Hdifax. Dédta filed a motion for summary judgment as to the
Chapter 400 claims, because there was no evidence (as Abner admitted) that aviolaionof Y oungblood's
Chapter 400 rights caused her death. Thetrid court granted summary judgment as to the Chapter 400
cams, rdyingon Beverly Enterprises-Florida, Inc. v. Knowles, 766 So. 2d 335 (Fla. 4thDCA 2000).
The case proceeded agang Delta soldy on the common law negligence dams. At the close of the
evidence, the trid judge directed a verdict agangt Abner on punitive damages, and the jury returned a
verdict for Delta on the common law negligence clams.

Abner argues on appedl that the tria court abused itsdiscretion in dlowing Delta to peremptorily

chdlenge the only two African-Americanpersons onthe venire. Abner and Y oungblood are of African-

- Staff discovered her Foley catheter had come out with the bulb il fully inflated; there
was no explanation how this painful event occurred, and no pain assessment or pan
management was initiated.

- Gertie was regularly found her in her own dried feces and urine.

- Gertie regularly suffered frompoor hygienein generd, including poor mouth care, uncut
and dirty nalls, afeeding tube that was too clogged and blocked to dlow for feeding, and
aroom that smelled from urine.

- Therewas chronic gaffing problems during Deltal soperation of thefadility. TheDirector
of Nurdng testified that there was a chronic shortage of certified nurang assstants (CNAS)
to perform basc custodia care, and he was congtantly pressured by Delta’s corporate
supervisorsto meet the gaffing budget. He was even ingtructed to send CNAshomeif he
didn’'t meet the budget numbers. Unlicenced and uncertified CNAs were employed and
employees were indructed to engage in fraudulent charting.

- A nurse testified that Gerti€' s care during Deltal s ownership was outrageous.



American descent. Abner also argues that Beverly Enterprises-Florida, Inc., was decided incorrectly
and that this court should rgect the holding in that case. We agree on both grounds.

Déta cross appeals the trid court's denid of its motion for attorney's fees pursuant to section
57.105, Florida Statutes. We affirm, finding that this lawsuit was not one for which section 57.105 fees
should have beenawarded, under either the 2001 versionof the statuteor the prior verson, whichever may
be applicable. Ddtaaso cross gppedsthetrid court'srefusa toindude Hdifax on the verdict foom asa
Fabre defendant.? We aso affirm that ruling. The record discloses that this case was tried with aclear
time line demarcation of lidility between Haifax and Delta Delta took the podition that it was the
successive operator of the nurang home, following Haifax's operations, and any defects or fallures of
Hdifax's treetment of Y oungblood occurred before and were separate from any activities undertaken by
Ddta Ddltas briefs filed in this cause dso assart that any negligence which occurred, happened while
Hdifax was operating the nurang home and that it was responsible only for operation of the nurang home
activities after it assumed control. Thus, any clam or theory that Deltamay have had as ajoint tortfeasor
with Haifax has been waived.

|. Peremptory Challenge

Abner argues that thetrid court failed to evaluate the reasonableness, accuracy and genuineness
of the reasons given by Ddtafor peremptorily chalenging the only two African-Americanvenire persons

inthis case, pursuant to the directives of Melbourne v. Sate, 679 So. 2d 759 (Fla. 1996). Melbourne

2 Fabrev. Marin, 623 So. 2d 1182 (Fla. 1993).
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setsout athree-step process for determining whether a party is exercisng a peremptory chdlenge against
ajuror for unconstitutional and improper (here race-based) reasons. This case involves the third step.®
InMelbourne, the court said that in undertaking the third step, the trid court should consider the
circumstances surrounding the strike, to determine the genuinenessand credibility of the reasons given for
the strike. The reasonableness of the grounds given may be a part of this consideration.
Rdevat drcumstances may include-- but are not limited to -- the
falowing: theracia make-up of thevenire; prior strikesexercised againgt
the same racia group; astrike based on areason equaly gpplicable toan
unchalenged juror, or singling the chalenged juror out for specid
treatment.
679 So. 2d a 764, n.8. In this case, the record demondrates that al of the factors mentioned in
Melbour ne for a step-three determinationindicate at |east one African-Americanvenirepersoninthis case
was struck for pretextua reasons.
Ddta exercised a peremptory chdlenge againg juror Number 12, Irvin, one of the only two

African-American persons on the venire. Counse for Abner raised a Neil objection.* Delta's counsdl

cited Irvin's work and experience in hedth care. Irvin had worked in a doctor's office who practiced

3 InMelbournev. State, 679 So. 2d 759, 762 (Fla. 1996), the court described the first two steps:

A party objecting to the other side’'s use of a peremptory chdlenge on
racial grounds mugt: @) make atimely objectiononthat basis, b) show that
the venirepersonisamember of adigtinct racia group, and ¢) request that
the court ask the gtriking party its reason for the strike. [step 1] If these
initid requirements are met, the court must ask the proponent of the strike
to explainthe reasonfor the strike. At thispoint, the burden of production
shifts to the proponent of the strike to come forward with arace neutra
explanation. [step 2]

“ Qate v. Neil, 457 So. 2d 481 (Fla. 1984).
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urology, and had helped to postion patients during various procedures, induding those usng foley
catheters. Part of theevidenceinthis case of Detas mistreatment of Y oungblood wasthat afoley catheter
was improperly removed, thereby causng Y oungblood severe pain. Counsd dso said Irwin madevarious
facid gestures or nods during voir dire questioning, which indicated abias in favor of the plaintiff.

These physical gestures are not documented on the record.> But we note that the trid judge
accepted Delta scounsd’ s statementsand weasappellatejudgescannot deny that they occurred. Counsdl
for Delta dso noted that Delta had accepted another African-American woman, Morris, on the jury to
bolster his assertion that the strike was race-neutral.  Based on this record, we affirm the trial court’s
decisonto dlowthe peremptory chdlenge asto Irvin. See Young v. Sate, 744 So. 2d 1077, 1084 (Fla.
1999); Greenev. State, 718 So. 2d 334, 335 (Fla. 3d DCA 1998).

Later inthe jury selectionprocess, the trid judge asked Delta s counsd if he had any other strikes.
Hesad he was going to exercise a peremptory chdlenge on Morris, the African-Americanwoman he had
earlier accepted asajury member. Thisleft thevenire without any African-American members. Counsd
for Abner objected and demanded arace-neutral reason, because striking Morris would leave the venire
without an African-American. Thetria judge asked for reasons. Ddlta's counsd said:

She had a family history of having a grandfather who had a stroke
resulting in neurologic deficits that included right-sided weakness. The
plaintiff also had a stroke, suffered from the same neurologic deficits.
It may betoo close. (emphasis supplied).

The court asked him to repest this and Delta s counsel said:

> A juror's lack of interest, inattentiveness or other nonverbal behavior can congtitute a recidly
neutral reason for adtrike. Dorsey v. Sate, 28 Fla. L. Weekly S858 (Fla. Dec. 18, 2003). However,
this behavior must have been observed by the trid court or have record support. Dorsey.
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Her grandfather who had a stroke very smilar to the stroke that was
suffered by Gertie Youngblood. And we're just not comfortable with
having ajuror who' sgoingto basicaly be hearing about anindividua who
had the same deficits, the same problems as the stroke victim, just like
her grandfather was, who apparently she was very closeto. (emphesis

supplied).

Counsel for Abner pointed out that the reasons given by Delta's counsel were not supported by
what Morris had said, and that they in fact gpplied more accurately to another juror, Sholes (aCaucasian
female), who was not chalenged and who ended up servingonthejury. Inan effort to distinguish why he
struck Morris and not Sholes, the attorney for Deltasaid Sholes' grandmother had a " different stroke and
it did not result in a dgnificant deficit.” The trid court accepted the Strike against Morris without further
inquiry. However, an examinaion of the record discloses that both counsd and the trid judge may have
been confused about the responses of the two jurors.

The record discloses that, during voire dire, Morris said that when she was seven years old her
grandfather had a stroke and was paralyzed on his |eft sde. His speech was not affected. Morrisdid not
describe his neurological deficits and said nothing about visting him often or being “close” to hm. The
stroke had occurred some 20 years earlier and Morris was amature, married womanwith a post graduate
degree, who was employed as a high school math teacher at the time of the trid.

During voir dire, Sholes said that six or seven years ago her grandmother had a stroke, and was
in two nursng homes over athree-year period. Theresfter, shevisted her grandmother every few weeks,
traveling to Dade County. The grandmother wasunableto carefor herself. Sheeventudly died of old age.
Sholes did not describe what kind of stroke her grandmother suffered or what her neurologica deficits

were.



Horidacourts have repeatedly hdd it isracidly discriminatory to exercise a peremptory chdlenge
agang a person who is a member of a minority group where the proffered race-neutral reasons apply
equaly to ajuror of another racia group, who has not beenchdlenged. SeeHall v. Daee, 602 So. 2d 512
(Fla. 1992); Fleming v. State, 825 So. 2d 1027, 1029 (Fla. 1st DCA 2002); Smith v. State, 799 So.
2d 421, 425 (Fla. 5th DCA 2001); Danid v. Sate, 697 So. 2d 959, 960-61 (Fla. 2d DCA 1997);
Richardson v. Sate, 575 So. 2d 294 (Fla. 4th DCA 1991). In this case, the reasons given to strike
Morris apply evenmore srongly to Sholes, and Deltal s counsel’ seffortsto distinguish Morris from Sholes
are not supported by the record.

Accordingly, this case must be reversed for anew trid. Williamsv. State, 574 So. 2d 136 (Fla
1991); State v. Sappy, 522 So. 2d 18 (Fla. 1988)%; Shuler v. State, 816 So. 2d 257 (Fla. 2d DCA
2002); McCarter v. Sate, 791 So. 2d 557 (Fla 2d DCA 2001); Daniel v. State, 697 So. 2d 959
(21997). We can only conclude that the trid court erred in not ruling that the reasons given by Delta's
counsd to chdlenge Morriswere pretextud. Fleming; Gilliam v. Sate, 645 So. 2d 27 (Fla. 3d DCA
1994); Reevesv. State, 632 So. 2d 702 (Fla. 1st DCA 1994). Even a sngle individual strike of an
African-Americanprospective juror that isracidly motivated isnot permissble. Satev. Johans, 613 So.
2d 1319 (Fla. 1993); Hall; Sappy; Fleming; Suggsv. Sate, 624 So. 2d 833 (Fla. 5th DCA 1993).

II. Chapter 400 Claims Not Resulting in the Death of the Nursing Home Resident and
Beverly Enterprises-Florida, Inc. v. Knowles.

At the time this litigation took place, Beverly Enterprises v. Knowles was the only appdlate

decison in this state which directly addressed the issue of whether Chapter 400 claims of deprivation of

® Receded from other grounds, Melbourne v. State, 679 So. 2d 759 (Fla. 1996).
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a nursing home resident’ s rights, which do not cause or contribute to the resdent’s deeth, survive the
resident’ s death.” That case held that pursuant to the version of section 400.023 which wasin effect at the
time Y oungblood died (in 2000), unless the deprivation of a nursng home resident’s rights caused the
resdent’ sdeath, apersonal representative of the deceased resdent hasno cause of actionagaing anurang
home for deprivation of Chapter 400 rights. Thetria court in this case was bound by that decision.®

In 2000, section 400.023(2), Florida Statutes (1997) provided:

Any resident whose rightsasspecifiedinthis part are deprived or infringed
uponshdl have a cause of action againgt any licencee responsible for the
violdion. The action may be brought by the resident or his or her
guardian, by a person or organization acting on behdf of aresdent with
the consent of the resdent or his or her guardian, or by the persona
representative of the estate of a deceased resident when the cause of
deathresultedfromthe deprivation or infringement of thedecedent’s
rights. The action may be brought in any court of competent
jurisdiction to enforce such rights and to recover actuarial and
punitive damages for any deprivation or infringement on the rights
of theresident. (emphass supplied).

InBeverly Enterprisesv. Knowl es, decided by our sster court, the nurang home resdent suffered
serious diments allegedly because of improper treatment and careinanurang home. He was transferred
to a hospital where he died, but the death was not caused by his dleged poor treatment in the defendant
nurang home. Following hisdegth, the deceased resident’ s persona representative sued the nursing home

for deprivation of the deceased’ s Chapter 400 rights. The court thought the language of the dtatute was

" But see Beverly Enterprises-Florida, Inc. v. Estate of Margaret Maggiacomo, 651 So. 2d
816 (Ha 2d DCA 1995), quashed, 661 So. 2d 1215 (Fla. 1995); Arthur v. Unicare Health Facilities,
602 So. 2d 596 (Fla. 2d DCA 1992).

8 Didtrict court opinionsbind all Floridacourtsinthe absence of inter-district conflict. See, Pardo
v. State, 596 So. 2d 665 (Fla. 1992); Statev. Sanchez, 642 So. 2d 122 (Fla. 5" DCA 1994). All judges
within adigrict must follow the ruling of the digtrict court of gpped inthat didrict. Sanchez.
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S0 clear that no historical view or interpretation was necessary. It surmised that the Legidature could
reasonably have determined that many of the Chapter 400 rights of nursing home residents spelled out in
section 400.022 are persond to the resident, such as the right to organize, participate in groups, manage
on€e's persond affairs, and privacy issues. Thus, the court reasoned, perhaps deprivation of those rights
should not survive aresdent’s degth.

Inthis court’s opinionin Beverly Enterprises-Florida, Inc. v. Spilman, 661 So. 2d 867 (Fla. 5th
DCA 1995), approved, Florida Convalescent Centers v. Somberg, 840 So. 2d 998 (Fla. 2003), we
consdered the legidaive history of section 400.023 in determining a different issue, i.e.. In alavsuit
brought by a personal representative agang a nursing home for deprivation of aresdent’s Chapter 400
rights, which deprivation is dleged to have caused the resident’s desath, is the nature and measure of
damages controlled and limited by the Wrongful Death Act, section 768.167 At that time, the section
contained the following additiond language: " The remedies provided in this section are in addition to
and cumulative with other legal and administrative remedies available to a resident and to the
agency." (emphasis supplied)

In Beverly Enterprises v. Spilman, Judge Peterson quoted extensvely from the Legidative
discussions inthe House when section400.023 was revisedtoincludethe right of apersonal representetive
of a deceased nurang home resident to bring a lawsuit under this chapter. Representative Canady was
quoted as explaining that the revison was "smply to extend that cause of action to the persond
representative of the estate of a deceased nurang home resident” to enforce Chapter 400 rights. Therights

he referenced were:
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So essentidly, if aresdent of a nurang home is mistregted in some way —

and that' sredlly what it dl boils down to — then the resdent can suethe

operator of the nurang home for damagesand so onto redressthat wrong

that has been done.
There is no clear indication from the discusson that the Legidature intended to make only those
deprivations resulting in a nursing home resident’ s death survive.

We found the statute unclear in Beverly Enterprises v. Spilman, and looked to the public policy
behind the Chapter 400 legidaion to interpret it. Quoting the answer brief of the Office of State Long
Term Care Ombudsman, Judge Peterson noted that were damagesinsucha case limited to those alowed
by the Wrongful Death Act, it would greetly weaken the statute, snce it would be much chegper to kill a
nursaing home resident than to keep one dive and able to sue for deprivation of Chapter 400 rights. This
is S0 because the ederly, generdly frail personsin nursing homes, often have little or no damagesto dam
under the Wrongful Death Act.® Further in 1995, section 400.023 expresdy provided that "the remedies
provided in this section are in addition to and cumulative with other legd and adminigtrative remedies
available to aresident and to the agency.”

In the case sub judice, the lawsuit was brought by the guardian, Abner, before the nursng home
resident (Y oungblood) died. Should al of the dleged deprivation of Chapter 400 rights suffered during

Y oungblood's lifetime dissolve smply because they cannot be connected to the cause of her deeth? The

language in section 400.023'° makesthe answer to this questionunclear. Florida Rule of Civil Procedure

% See H. Glenn Boggs and Conner, Nursing Home Tort Victims Rights and Remedies, 63 Fla.
B. J. 2at 11 (1989).

10 Section 400.023, Fla. Stat. (1997) provides:

The action may be brought inany court of competent jurisdiction to
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1.260(a) provides that when a party to an action dies, and the clam is not extinguished, the court may
order subgtitution of the proper party; i.e., here the persona representative.
Thereis nothing insection400.023 which provides or infersthat once an action is brought and the
party later dies, the cause of action also dies with the nurang homeresdent. It islogicd that the surviva
statute would save the cause of action. It provides:
Actions; surviving death of a party. No cause of action dies with the
person. All causesof action survive and may be commenced, prosecuted
and defended in the name of the person prescribed by law.

§46.021, Fla. Stat.

Thusin a case such asthis where the Uit was filed before the nursng home resident’ s degth, dl
deprivation of Chapter 400 rights, including those resulting in the death of aresident but not exclusive of
those, should survive the death of the nursing home resident. See Niemi v. Brown and Williamson
Tobacco Corp., 28 Fla L. Weekly D2227 (Fla. 2d DCA 2003). A contrary interpretation would
encourage nurang homes to drag out litigation until the nurang home resident dies — not an impractica
solution given the age and date of hedth of most nursing home resdents.

However, Delta was an independent party added to this lawsuit after Y oungblood died, and thus

the fact that Abner sued Halifax initialy, and asserted deprivation of Chapter 400 rights prior to

Y oungblood’ s death does not place Delta in the same positionas Hdifax viathe relation-back doctrine.™*

enforce such rights and to recover actual and punitive damages for
any deprivation or infringement on the rights of the resident.

11 Thomas v. Northside Foods, Inc., 827 So. 2d 378 (Fla. 3d DCA 2002); Darden v. Beverly
Health & Rehabilitation, 763 So. 2d 542, 543 (Fla. 5th DCA 2000).
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Ddtastandsinasamilar postureto the nurang home defendant in the fourth district’ s Beverly Enterprises
v. Knowles case. We cannot distinguish that case from the one before us.

InThompsonv. Kindred Nursing CentersEast, LLC, 211 F. Supp. 2d 1345 (M.D. FHa. 2002),
the court ruled that anurang home' smotionto dismissthe Chapter 400 claims not related to causation of
the resident’ s death should be denied. It isnot clear from that case whether it involved the same verson
of section400.023(1) that isinvolved inthe case sub judice, or whether the more recent statute governed
that lawsuit. In Thompson v. Kindred Nursing, the suit was filed instate court in October of 2001, and
removed to the federa court in November 2001. Buit it is not clear whenthe nurang home resident died,
which would determine which version of section 400.023 gpplied.’

In May of 2001, section 400.023(1) was changed as follows:

(1) Any resdent whose rights as specified inthis part are violated shdll
have a cause of action. The action may be brought by the resident or his
or her guardian, by apersonor organizationacting on behdf of aresdent
withthe consent of the resident or his or her guardian, or by the personal
representative of the estate of a deceased resident regardless of the
cause of death. . .. If the action alleges a claim for the resident’s
rights or for negligence that did not cause the death of the resident,
the personal representative of the estate may recover damages for
the negligence that caused injury totheresident. (emphasissupplied)

In Thompson, Judge Kovachevich stated that prior to the most recent amendment of section

400.023(1) (quoted above), it was unclear whether a personal representative who filed uit after the nurang

12 The gatute in effect at the time the cause of action arises governsthe action. See Cenatus v.
Naples Community Hospital, Inc., 689 So. 2d 302 (Fla. 2d DCA 1997); L. RossInc. v. RW. Roberts
Construction Co., Inc. 466 So. 2d 1096 (Fla. 5" DCA 1985).
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homeresdent died, could recover damages unreated to the cause of death for adeceased resdent’ srights
under chapter 400. She noted the conflicting provisions a the end of the 1997 verson.
The action may be brought inany court of competent jurisdiction to

enforce such rights and to recover actual and punitive damages for
any deprivation or infringement on therightsof aresident. (emphasis

supplied).

§400.023, Fla. Stat. (1997). Sheconcluded the satute wasin fact ambiguous, despitethefourth district’s
2000 opinionin Beverly Enterprises v. Knowles, but pointed to the 2001 versionof section400.023 as
contralling in that case.

We agree with Judge K ovachevich that under the 1997 version of section 400.023(1), it wasnot
clear whether a persona representative could bring an action for deprivation of Chapter 400 rights of a
deceased nurang home resident, if the deprivation of those rights did not cause the death. 1t would be
inequitable to alow non-death causing claims under Chapter 400 to be prosecuted after a nurang home
resident’ sdeath by a personal representative where the nurang home resident filed suit prior to death, and
yet deny such clams on behaf of anursing home resident who died before a suit could be brought. This
interpretation would make it chegper to kill aresident thanto properly carefor imor her, as noted in our
Beverly Enterprises v. Spilman opinion, contrary to the stated public policy of the statute. Further, after
aresdent’ s degth, it could excuse nursng homes from the duties and obligations established by Chapter
400, to provide proper accounting records, cost statements and judtifications, and loss of personal

property, which are among the other rights provided in Chapter 400.022.
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Thisisacase in which we think the most recent version of section 400.023 should be employed
to determine the true L egidative intent as to the meaning of this older, ambiguous version of the statute.®
It was unclear before, in our view, and the revison made in 2001 clarifies that the Legidature intended to
create a new statutory cause of actionfor nurang home resdents, and that it intended that those statutory
rights be upheld and prosecuted if violated, onbehdf of the nurang home resdent by aproper party or by
the resident’ s persona representative, eventhough the deprivations do not cause the resdent’ s degth, and
even if the suit is brought after the resident’ s death.

On remand, Abner should be entitled to a new triad on her Chapter 400 claims as well as her
common law negligenceclams. We dso agree she should have the opportunity to present evidence on her
punitive damage clams. Chapter 400 expresdy provides that such damages are available. Section
400.023(5) provides.

For the purpose of this section, punitive damages may be awarded for
conduct whichiswillful, wanton, gross or flagrant, reckless or conscioudy
indifferent to the rights of the resdent.

In this case, the trid judge relied on this court’s opinion in Beverly Enterprises v. Spilman in
determining that the evidence adduced did not rise to the leve required for punitive damages. The judge
sad of Spilman that he thought it was “one of the worst cases you canimagine” He continued:

But | think that clearly is the standard that we have to follow. | seeno

view of the evidence in this case which would warrant a punitive daim
ather on adirect bads, that isfinding some willful wantonand neglect by

13 It isproper for acourt to consider a subsequent amendment as darifying legidative intent. See
Finleyv. Scott, 707 So. 2d 1112, 1116-1117 (Fa 1998); Parole Comm' nv. Cooper, 701 So. 2d 543
(Fla. 1997); Greenbergv. Cardiology Surgical Ass'n, 855 So. 2d 234, 237, n1 (Ha. 1st DCA 2003),
and authorities cited therein.

15



asupervisory person, nor an indirect view, where there was some gross
willful wanton —no even gross, its got to be beyond gross, its got to be
willful, wanton, reckless conduct by an employee and some fault by the
corporate defendant. (emphasis supplied)

We agree that the evidence of mistrestment and lack of care of Y oungblood did not riseto the level
inthe Beverly Enterprisesv. Spilman case. However, the statute does not require such ahigh bar; it does
not require conduct thet is"beyond gross™ In Payton Healthcare v. Estate of Campbell, 497 So. 2d
1233 (Ha. 2d DCA 1986), the court affirmed a punitive damage award based on expert testimony that the
nursing care was "anoutrageous deviation from the acceptable standard.” An appdlate court may affirm
adirected verdict only where no proper view of the evidence could sustain averdict in favor of the non-
moving party. Owens v. Publix Supermarkets, Inc., 802 So. 2d 315, 329 (Fla. 2001).

In this case there was congderable tesimony from Delta's own former employees and Director
of Nursang to establish Delta's abuse of Youngblood. For example, while Delta was in charge,
Y oungblood devel oped anew State 111 pressure sore on her right hedl, an unexplained injury to her eye
and a contusion which later became infected. While Delta was operating the nursing home, the staff
discovered Y oungblood' s foley catheter had come out with the bulb fully inflated, causng extreme pain.
No pain management was initiated for any of theseinjuries. A nurse expert testified that the overdl care
afforded Y oungblood by Delta was "outrageoudy deficient.” This mistreatment was linked to Delta's
conscious decision to keep the facility chronicaly understaffed due to budget problems.

Based onthe mandateto view the evidenceinthelight most favorable to the party seeking damages

and having to view every reasonable inference from that evidence in favor of the party againg whom a

motion for directed verdict ismade, we conclude that a verdict should not have been directed on punitive
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damages. See Scott v. TPl Restaurants, Inc., 798 So. 2d 907, 909 (Fla. 5th DCA 2001); Beverly
Enterprisesv. Spilman.
We certify aconflict with our Sgter court in its Beverly decison and reverse for anew trid.
REVERSED; Conflict CERTIFIED.

SAWAYA, CJ, and GRIFFIN, J., concur.

17



