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SHARP, W., J.
D.L.D., Jr. apped sfrom hisadjudication of delinquency based onafinding by thetrial court that

he committed aggravated stalking with acrediblethreat.! Hearguesthetrial court erredindenying his

1§784.048, Fla. Stat.



motionfor judgment of acquittal at thecloseof thestate'sevidence becausethestatefailedtoestablisha
primafacie basis from which the trier of fact could find the essential elements of the crime were proven.
Inevaluatingamotionfor judgment of acquittal, al factsand reasonableinferencesarising from
themmust bedrawninfavor of thestate.? Onappeal, an appel latecourt reviewsthedenial of motionsfor
judgment of acquittal onadenovo standard,® but it must givecredencetothetrial court'spossiblereliance
onthemanner inwhichwitnessestestified, rather than smply thewordsreportedinthetranscript. Thisis
a"thin" case. However, wethink theessentia € ementsof thecrimecharged weresufficiently established
to withstand a motion for judgment of acquittal.
Section 784.048(3) defines aggravated stalking with a credible threat as follows:
Any personwhowillfully, mdicioudy, and repeatedly followsor harasses
another person and makesacrediblethreat with theintent to place that
personinreasonablefear of death or bodily injury, commitstheoffenseof
aggravated stalking, afelony inthethird degree, punishableasprovided
in section s 775.082, 775.083, or 785.084, Fla. Stat.
In addition, the term "harass’ is defined by section 784.048(1)(a) as:
Toengageinacourseof conduct directed at aspecific personthat causes
substantial emotional distress in such person and serves no legitimate
purpose.
Thestate presented evidencewhich established that D.L.D. and J.R. weremiddle school students

inthesameclass. Almost every day for at least two months, D.L.D. had been hitting J.R., calling her

obscenenames, jumping on her, pushing her, and threatening her. Thisactivity occurred mostly outside

2 Woods v. Sate, 733 So.2d 980 (Fla. 1999); Codie v. Sate, 313 So.2d 754 (Fla. 1975);
Baker v. Sate, 760 So.2d 1085, 1088 (Fla. 5th DCA 2000).

3 Qate v. Smyly, 646 S0.2d 238 (Fla.4th DCA 1994).
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the classrooms, and J.R. had not reported thisconduct to her teachersbecause shethought they woul d not
do anything about it. J.R. did complainto her parents, whointurn called the School Resource Officer.
J.R. had reported D.L.D.'s behavior before to the Officer and to afriend, T.S.

InJanuary 2001, J.R. and T.S. went to the Officer'sofficetoreport thefact that D.L.D. had called
J.R. anugly nameand hit her, and that hehad also pushed T.S. D.L.D. suddenly appearedintheoffice
to disputetheir accounts, trying to blamethem for having started the altercation. Unabletoresolvethe
matter, the Officer asked D.L.D. toleave, assuringhimhewould call himback | ater to hear hissideof the
story. D.L.D.becamevery angry, and beforeleaving hethreatened J.R. with " getting her" when sheleft
theoffice. JR.,aswell astheOfficerand T.S., believed D.L.D. intendedto carry out histhreat. Atthat
point, the Officer arrested D.L.D.

Thedefensefirst arguesthat the statefailed to adduce sufficient evidencethat D.L.D. harbored
maliceor ill will against JR.. However, that inferencelogically followsfrom the continual pattern of
harassing behavior indulgedinby D.L.D. against J.R. over the preceding two month period of time. In
addition, the Officer and T.S. were present at thetime D.L.D. became very angry and made a specific
threat to"get" J.R., andthey testified about it. Thesebehaviorsprovideasufficient basistoestablishmalice
and ill will on the part of D.L.D.

Next, thedefensearguesthat the statefall ed to establish aprimafacie caseof "harassment” asthat
termisdefined by thestatute, becauseit failed to establish any basisto conclude J.R. suffered " substantial
emotional distress.” Shedid not testify shewasupset, unableto sleep or eat, or madeto cry. Shemight
havetestified about thiskind of subjectiveemotional upset had defense counsel not objectedtothestate's

guestion about whether she was "scared,” which was sustained.

3



Inany event, we agreewith our sister court inMcMathv. Biernacki, 776 So.2d 1039 (Fla. 1st
DCA 2001), that in determining whether anincident or seriesof incidentscreates substantial emotional
distressfor avictim, thedistressshould bejudged not on asubjective standard (wasthevictimintearsand
terrified), but on an objectiveone (would areasonable person be put in distresswhen subj ected to such
conduct?) InMcMath, the court determined that no reasonabl e person would be placed in substantial
emotional distressbecausethedefendant merely triedtotalk tothe"victim' and thevictimthought hedid
not understand her.

Weconcludethat D.L .D.'sconduct, continuingonanamost daily basis, of pushingand hitting J.R.
at school (aplaceJ.R. had to beand could not avoid), and jumping on her and calling her obscenenames,
would likely substantially emotionally upset any normal person under the reasonabl e person standard.
Further, thefact that J.R. complained repeatedly to her parentsand to the Officer about D.L.D.'sbehavior
issufficient to permit aninferencethat shewas(infact) emotionally upset by D.L.D.'sbehavior. Evenif
asubjective standard were applicabl e, aperson need not bereduced to tearsand hysteriain order to be
considered "substantially emotionally distressed.”

AFFIRMED.

COBB and HARRIS, JJ., concur.



